
   
 

   
    
  

    
     

 
                    

     
     	       	 	      	            

                      
             

    
    	  

           
      

      
  

         
 

 	
        	  

      
    

           
 

      	  
 

 

      
 

         
  

      
 

           
   

            

           

        
     

    
 

      	  
 

        
    

  	                            

  

 
        

      

        
       

          
       

          
       

                 

 	   	                
    

  

      
          

       

   	   
          	   	         

   	  	       
 	    	   

   
                              

                          
                               

      



        
                

              

            
          





  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

July 21, 2017 

Frank Bankard, Organizer 
International Union of Operating 
Engineers, Local 542 
1375 Virginia Drive 
Suite 100 
Fort Washington, PA 19034-3257 
 

Re: Active Crane Rentals Inc. 
 Case 04-UC-202853 
 

Dear Mr. Bankard: 

The petition that you filed with the National Labor Relations Board (NLRB) seeking to 
determine whether certain employees should be part of the existing collective-bargaining unit has 
been given the above number.  This letter tells you how to contact the Board agent who will be 
handling this matter, explains your right to be represented, requests that you provide certain 
information, and discusses some of our procedures including how to submit documents to the 
NLRB. 

Investigator:  This petition will be investigated by Field Examiner JOANNE M. 
SACCHETTI whose telephone number is (215)597-9672.  The Board agent will contact you 
shortly to discuss processing the petition.  If you have any questions, please do not hesitate to 
call the Board agent.  If the agent is not available, you may contact Supervisory Attorney 
PATRICIA A. GARBER whose telephone number is (215)597-7625. 

Immediately upon receipt of the petition, the NLRB conducts an impartial investigation 
to determine if the NLRB has jurisdiction, if the petition is timely and properly filed, and the 
parties’ positions with respect to the clarification sought by the petition. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any “inside knowledge” or favored 
relationship with the NLRB.  Their knowledge regarding this matter was only obtained through 
access to information that must be made available to any member of the public under the 
Freedom of Information Act. 
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Requested Information:  To process the petition in this matter, we need certain 
information from you.  Accordingly, please submit to this office, as soon as possible, the 
following information: 

(a) The correct name of your organization;  
(b) A copy of any existing or recently expired collective-bargaining agreements, and 

any addenda or extensions, covering any employees in the collective-bargaining 
unit specified on the petition (the Unit); 

(c) A copy of any certification covering any of the employees in the Unit;  
(d) The name and contact information for any other labor organization (union) claiming 

to represent any of the employees in the Unit or any other entity who would be 
affected by the proposed clarification; and  

(e) Documents showing the classifications, duties and responsibilities of employees 
covered by the Unit, including the number of employees in the Unit, the 
classifications and number of employees sought to be included or excluded, and the 
job duties and responsibilities of the employees sought to be included or excluded. 

Procedures:  Enclosed is Form NLRB-5548 which explains NLRB procedures in unit 
clarification cases.  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the NLRB will continue to accept timely filed 
paper documents.  On all your correspondence regarding the petition, please include the case 
name and number indicated above. 

Information about the NLRB, the procedures we follow in representation cases and our 
customer service standards is available on our website, www.nlrb.gov or from an NLRB office 
upon your request. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 

Very truly yours, 

  

DENNIS P. WALSH 
Regional Director 

Enclosure: Description of Procedures in Unit Clarification Cases (Form NLRB-5548) 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

DESCRIPTION OF PROCEDURES IN UNIT CLARIFICATION CASES 
Investigation - After a petition in a unit clarification case is filed with the NLRB, the NLRB assigns the petition a 
case number and promptly sends letters to the parties notifying them of the Board agent who will be handling the 
case.  In most cases, the Region conducts an administrative investigation that may include taking witness affidavits 
or issuing a notice to show cause.  In some cases, the regional director may determine that a hearing is necessary 
and will issue a Notice of Hearing. 
Hearing Postponement – A party wishing to request a postponement of a hearing should make the request in 
writing and set forth in detail the grounds for the request.  The request should include the positions of the other 
parties regarding the postponement.  The request should be filed with the regional director.  E-Filing the request is 
preferred, but not required.  A copy of the request must be served simultaneously on all the other parties, and that 
fact must be noted in the request. 
Hearing – If a hearing is held, it will be conducted by a hearing officer of the NLRB and will continue day to day until 
completed absent extraordinary circumstances.  The hearing is usually open to the public and all parties will be 
allowed to state their positions and present evidence on the issues deemed litigable.  Any party has the right to 
appear at the hearing in person, by counsel, or by other representative, to call, examine, and cross-examine 
witnesses, and to introduce into the record evidence of the significant facts that support the party’s contentions.  The 
hearing officer also has the power to call, examine, and cross-examine witnesses and to introduce into the record 
documentary and other evidence.  Witnesses will be examined orally under oath.  The rules of evidence prevailing 
in courts of law or equity will not be controlling.  Parties appearing at a hearing who have or whose witnesses have 
handicaps falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 
100.503, and who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 
100.503, should notify the regional director as soon as possible and request the necessary assistance. 
An official reporter will make the only official transcript of the proceedings and all citations in briefs or arguments 
must refer to the official record. (Copies of exhibits should be supplied to the hearing officer and other parties at the 
time the exhibit is offered in evidence.)  All statements made in the hearing room will be recorded by the official 
reporter while the hearing is on the record.  If a party wishes to make off-the-record remarks, requests to make such 
remarks should be directed to the hearing officer and not to the official reporter.  After the close of the hearing, any 
request for corrections to the record, either by stipulation or motion, should be forwarded to the regional director. 
All motions must be in writing unless stated orally on the record at the hearing and must briefly state the relief 
sought and the grounds for the motion.  A copy of any motion must be served immediately on the other parties to 
the proceeding.  Motions made during the hearing are filed with the hearing officer.  All other motions are filed with 
the regional director, except that motions made after the transfer of the record to the Board are filed with the Board.  
If not E-Filed, an original and two copies of written motions shall be filed.  Statements of reasons in support of 
motions or objections should be as concise as possible.  Objections shall not be deemed waived by further 
participation in the hearing.  On appropriate request, objections may be permitted to stand to an entire line of 
questioning.  Automatic exceptions will be allowed to all adverse rulings. 
Upon request, any party is entitled to a reasonable period at the close of the hearing for oral argument, which will be 
included in the official transcript of the hearing.  At any time before the close of the hearing, any party may file a 
memorandum addressing relevant issues or points of law.  Post-hearing briefs may be filed only upon special 
permission of the regional director and within the time and addressing the subjects permitted by the regional 
director.  If filed, copies of the memorandum or brief shall be served on all other parties to the proceeding and a 
statement of such service shall be filed with the memorandum or brief.  No reply brief may be filed except upon 
special leave of the regional director.  If allowed, briefs should be double-spaced on 8½ by 11 inch paper.  Briefs 
must be filed in accordance with the provisions of Section 102.111(b) of the Board's Rules.  E-Filing of briefs 
through the Board’s website, www.nlrb.gov, is encouraged, but not required.  Facsimile transmission of briefs is 
NOT permitted. 
Right to be Represented – Any party to a case with the NLRB has the right to be represented by an attorney or 
other representative in any proceeding before the NLRB.  A party wishing to have a representative appear on its 
behalf should have the representative complete a Notice of Appearance (Form NLRB-4701), and E-File it at 
www.nlrb.gov or forward it to the NLRB office handling the petition as soon as possible. 



  

UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

  
Download 

NLRB 
Mobile App 

REGION 4 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

July 21, 2017 

Steve Schmeusser 
Active Crane Rentals, Inc. 
103 Water St 
Wilmington, DE 19804-2492 
 

Re: Active Crane Rentals Inc. 
 Case 04-UC-202853 

Dear Mr. Schmeusser: 

Enclosed is a copy of a petition that International Union of Operating Engineers Local 
542 filed with the National Labor Relations Board (NLRB) seeking to determine whether certain 
employees should be part of the existing collective-bargaining unit.  This letter tells you how to 
contact the Board agent who will be handling this matter, explains your right to be represented, 
requests that you provide certain information, and discusses some of our procedures including 
how to submit documents to the NLRB. 

Investigator:  This petition will be investigated by Field Examiner JOANNE M. 
SACCHETTI whose telephone number is (215)597-9672.  The Board agent will contact you 
shortly to discuss processing the petition.  If you have any questions, please do not hesitate to 
call the Board agent.  If the agent is not available, you may contact Supervisory Attorney 
PATRICIA A. GARBER whose telephone number is (215)597-7625. 

Immediately upon receipt of the petition, the NLRB conducts an impartial investigation 
to determine if the NLRB has jurisdiction and if the petition is timely and properly filed, and the 
parties’ positions with respect to the clarification sought by the petition. 

Right to Representation:  You have the right to be represented by an attorney or other 
representative in any proceeding before us.  If you choose to be represented, your representative 
must notify us in writing of this fact as soon as possible by completing Form NLRB-4701, 
Notice of Appearance.  This form is available on our website, www.nlrb.gov, or from an NLRB 
office upon your request. 

If you are contacted by someone about representing you in this case, please be assured 
that no organization or person seeking your business has any “inside knowledge” or favored 
relationship with the NLRB.  Their knowledge regarding this matter was only obtained through 
access to information that must be made available to any member of the public under the 
Freedom of Information Act. 
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Requested Information:  To process the petition in this matter, we need certain 
information from you.  Accordingly, please submit to this office, as soon as possible, the 
following information: 

(a) The correct name of your organization; 

(b) A copy of any existing or recently expired collective-bargaining agreements, and 
any addenda or extensions, covering any employees in the collective-bargaining 
unit specified on the petition (the Unit); 

(c) A copy of any certification covering any of the employees in the Unit; 

(d) The name and contact information for any other labor organization (union) claiming 
to represent any of the employees in the Unit or any other entity who would be 
affected by the proposed clarification; 

(e) Documents showing the classifications, duties and responsibilities of employees 
covered by the Unit, including the number of employees in the Unit, the 
classifications and number of employees sought to be included or excluded, and the 
job duties and responsibilities of the employees sought to be included or excluded;  

(f) Your position on the proposed clarification of the Unit; and 

(g) A completed commerce questionnaire, (form enclosed) to enable us to determine 
whether the NLRB has jurisdiction in this matter. 

Procedures:  Enclosed is Form NLRB-5548 which explains NLRB procedures in unit 
clarification cases.  We strongly urge everyone to submit all documents and other materials 
(except unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) 
through our website, www.nlrb.gov.  However, the NLRB will continue to accept timely filed 
paper documents.  On all your correspondence regarding the petition, please include the case 
name and number indicated above. 

Information about the NLRB, the procedures we follow in representation cases and our 
customer service standards is available on our website, www.nlrb.gov or from an NLRB office 
upon your request. 

We can provide assistance for persons with limited English proficiency or disability.  
Please let us know if you or any of your witnesses would like such assistance. 
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Very truly yours, 

  

DENNIS P. WALSH 
Regional Director 

Enclosures 
1. Copy of Petition 
2. Commerce Questionnaire 
3. Description of Procedures in Unit Clarification Cases (Form NLRB-5548) 

 





 

 

  

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 4 

  
 

Active Crane Rentals, Inc. 
  Employer 
 and  
International Union of Operating Engineers Local 
542 
  Petitioner 

Case 04-UC-202853 

AFFIDAVIT OF SERVICE OF: Petition dated July 21, 2017  

I depose and say that on July 21, 2017, I served the above-entitled document(s) by post-paid 
regular mail upon the following persons, addressed to them at the following addresses: 
 
 
Steve Schmeusser 
Active Crane Rentals, Inc. 
103 Water St 
Wilmington, DE 19804-2492 

 
 

 
July 21, 2017   JANET T. JACKSON, Designated Agent of NLRB 
Date 

 

Name 
 
  

    /s/ Janet T. Jackson 
   Signature 
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UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

DESCRIPTION OF PROCEDURES IN UNIT CLARIFICATION CASES 
Investigation - After a petition in a unit clarification case is filed with the NLRB, the NLRB assigns the petition a 
case number and promptly sends letters to the parties notifying them of the Board agent who will be handling the 
case.  In most cases, the Region conducts an administrative investigation that may include taking witness affidavits 
or issuing a notice to show cause.  In some cases, the regional director may determine that a hearing is necessary 
and will issue a Notice of Hearing. 
Hearing Postponement – A party wishing to request a postponement of a hearing should make the request in 
writing and set forth in detail the grounds for the request.  The request should include the positions of the other 
parties regarding the postponement.  The request should be filed with the regional director.  E-Filing the request is 
preferred, but not required.  A copy of the request must be served simultaneously on all the other parties, and that 
fact must be noted in the request. 
Hearing – If a hearing is held, it will be conducted by a hearing officer of the NLRB and will continue day to day until 
completed absent extraordinary circumstances.  The hearing is usually open to the public and all parties will be 
allowed to state their positions and present evidence on the issues deemed litigable.  Any party has the right to 
appear at the hearing in person, by counsel, or by other representative, to call, examine, and cross-examine 
witnesses, and to introduce into the record evidence of the significant facts that support the party’s contentions.  The 
hearing officer also has the power to call, examine, and cross-examine witnesses and to introduce into the record 
documentary and other evidence.  Witnesses will be examined orally under oath.  The rules of evidence prevailing 
in courts of law or equity will not be controlling.  Parties appearing at a hearing who have or whose witnesses have 
handicaps falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 
100.503, and who in order to participate in this hearing need appropriate auxiliary aids, as defined in 29 C.F.R. 
100.503, should notify the regional director as soon as possible and request the necessary assistance. 
An official reporter will make the only official transcript of the proceedings and all citations in briefs or arguments 
must refer to the official record. (Copies of exhibits should be supplied to the hearing officer and other parties at the 
time the exhibit is offered in evidence.)  All statements made in the hearing room will be recorded by the official 
reporter while the hearing is on the record.  If a party wishes to make off-the-record remarks, requests to make such 
remarks should be directed to the hearing officer and not to the official reporter.  After the close of the hearing, any 
request for corrections to the record, either by stipulation or motion, should be forwarded to the regional director. 
All motions must be in writing unless stated orally on the record at the hearing and must briefly state the relief 
sought and the grounds for the motion.  A copy of any motion must be served immediately on the other parties to 
the proceeding.  Motions made during the hearing are filed with the hearing officer.  All other motions are filed with 
the regional director, except that motions made after the transfer of the record to the Board are filed with the Board.  
If not E-Filed, an original and two copies of written motions shall be filed.  Statements of reasons in support of 
motions or objections should be as concise as possible.  Objections shall not be deemed waived by further 
participation in the hearing.  On appropriate request, objections may be permitted to stand to an entire line of 
questioning.  Automatic exceptions will be allowed to all adverse rulings. 
Upon request, any party is entitled to a reasonable period at the close of the hearing for oral argument, which will be 
included in the official transcript of the hearing.  At any time before the close of the hearing, any party may file a 
memorandum addressing relevant issues or points of law.  Post-hearing briefs may be filed only upon special 
permission of the regional director and within the time and addressing the subjects permitted by the regional 
director.  If filed, copies of the memorandum or brief shall be served on all other parties to the proceeding and a 
statement of such service shall be filed with the memorandum or brief.  No reply brief may be filed except upon 
special leave of the regional director.  If allowed, briefs should be double-spaced on 8½ by 11 inch paper.  Briefs 
must be filed in accordance with the provisions of Section 102.111(b) of the Board's Rules.  E-Filing of briefs 
through the Board’s website, www.nlrb.gov, is encouraged, but not required.  Facsimile transmission of briefs is 
NOT permitted. 
Right to be Represented – Any party to a case with the NLRB has the right to be represented by an attorney or 
other representative in any proceeding before the NLRB.  A party wishing to have a representative appear on its 
behalf should have the representative complete a Notice of Appearance (Form NLRB-4701), and E-File it at 
www.nlrb.gov or forward it to the NLRB office handling the petition as soon as possible. 
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NATIONAL LABOR RELATIONS BOARD 

INTERNATIONAL UNION OF 

OPERATING ENGINEERS, LOCAL 542, 

 

Petitioner, 

 

and, 

 

ACTIVE CRANE RENTALS, INC., 

 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No. 04-UC-202853 

ACTIVE CRANE RENTAL, INC.’S ANSWER 

TO PETITION FOR UNIT CLARIFICATION 

Active Crane Rentals, Inc. (“Active Crane”) responds to the International Union 

of Operating Engineers, Local 542’s (the “Union”) Petition for Unit Clarification (the “Petition”) 

as follows: 

1. Active Crane is an employer engaged in an industry affecting commerce.  See 

Questionnaire on Commerce, Exhibit B to the Response to Request for Information. 

2. Active Crane first entered in to a Collective Bargaining Agreement with the 

Union in approximately 1969.  The last signed agreement (the “CBA”) has been produced as 

Exhibit A to the Response to Request for Information.  Although the CBA provides for Section 

9(a) recognition, Active is a construction industry employer.  To Active’s knowledge, there is no 

certification of the bargaining unit with the Union.  Instead, the Union and Active operate 

pursuant to Section 8(f). 

3. The Union’s Petition is based on the inaccurate claim that Active Crane is a 

“single employer” with two other companies:  Raven Crane & Equipment Company, LLC 

(“Raven”) and Aasco Equipment Corporation (“Aasco”).  For the reasons set forth below, Active 

Crane is not a single employer with either company. 
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4. Both Raven and Aasco have been in business for many years, and are well known 

to the Union.  Despite this knowledge, the Union has never alleged that Active and Raven or 

Aasco constitute a single employer in accordance with Board precedent until the filing of the 

instant Petition, and the Unfair Labor Practice Charge (the “Charge”) identified as Case No. 04-

UC-202608.  See Affidavit of , attached hereto as Exhibit A. 

5. Board law recognizes a well-established set of prerequisites in order to make a 

determination of single-employer status:  (a) interrelation of operations; (b) common 

management; (c) centralized control of labor relations; and (d) common ownership.  Radio & 

Television Broad. Technicians, Local 1264 v. Broad. Serv. of Mobile, 380 U.S. 255 (1965).  See 

also S. Prairie Constr. Co. v. Operating Eng’rs Local 627, 425 U.S. 800 (1976) aff’g in part and 

remanding in part Operation Eng’rs Local 627 (Peter Kiewit Sons’ Co.) v. NLRB, 518 F.2d 1040 

(D.C. Cir. 1975). 

6. Common control of labor relations is frequently found to be the most significant 

individual factor.  See W. Union Corp. v. NLRB, 224 NLRB 274 (1976) aff’d sub nom.  Tel. 

Workers v. NLRB, 571 F.2d 665 (D.C. Cir.), cert. denied, 439 U.S. 827 (1978). 

7. Although not a specific criterion, Board law also shows that the lack of an arms-

length relationship between so-called “double breasted” companies is significant.  See W. Union, 

224 NLRB 274.  See also Ala. Metal Prod., Inc., and Aluminum, Brick and Glass Workers Int’l 

Union, Local 250, 280 NLRB 1090 (1986). 

8. For example, in Western Union and Alabama Metal Products, the Board rejected 

a single-employer finding, despite common ownership and interrelation of operations.  See W. 

Union, 224 NLRB 274 (1976), Tel. Workers, 571 F.2d 665 (D.C. Cir.).  See also Ala. Metal 

Prod., Inc., 280 NLRB 1090 (1986). 

(b) (6), (b) (7)(C)
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9. The Union claim that Active is a single employer with Raven and/or Aasco is 

without merit.  

10. Active and Raven/Aasco do not have interrelated operations.  The three 

companies are each separately incorporated, have separate tax identification numbers, separate 

bank accounts, separate payroll, and conduct separate operations.  Each company also has its 

own employees, equipment, facilities, accounting and billing records, and sales and marketing 

operations.  There are no common bargaining unit employees who work for Active and also are 

crane operators for Raven, or trucking or rigging employees of Aasco.  Equipment is not 

interchanged between Active, Raven, or Aasco   

11. Not only are the bank accounts for each of the companies separate, but the loans 

for the companies are separate.  All of the loans are cross collateralized and guaranteed by each 

other and  individually. 

12. This is standard business practice.  Companies with common ownership routinely 

file consolidated tax returns.  Lenders, such as WSFS, as a matter of good banking practice, 

require loans to businesses with common ownership to be cross-guaranteed to obtain maximum 

security for its loans.  The loan guarantees therefore do not further the Union’s argument that 

Active, Raven, or Aasco are single employers. 

13. Further, the day-to-day operations of Raven and Aasco are overseen by  

.  Active’s operations are overseen by . 

14. The most important factor—common control of labor relations—is also lacking.  

 is the  for Raven Crane and Aasco, and is also responsible for hiring 

and firing of employees. 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C) (b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)
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15. Raven also has its own .   

administers the company Employee Handbook and company policies.   is responsible for 

payroll, training, and other human resources duties.  Raven and Aasco each have their own 

payroll, and separately contract with a payroll provider, ADP. 

16. Active, on the other hand, has a different  

   is responsible for payroll and other human resource operations for Active. 

17. Raven is subject to a traditional Employee Handbook, while Active’s labor 

relations are governed by the CBA referenced above.   

18. Active’s hiring and firing and disciplinary decisions are made by  

 

19. Accordingly, the Union cannot establish that Active, Raven, or Aasco constitute a 

single employer under established Board standards. 

20. Further, even assuming, arguendo, that the Board determines that single-employer 

status exists between Active, Raven, or Aasco, accretion is not appropriate.  Instead, the 

employees of Raven or Aasco should be in separate bargaining units established consistent with 

Board standards.  

21. The accretion of employees is fundamentally at odds with the Act’s purpose of 

allowing employees the freedom to choose their collective bargaining representatives, or to 

choose to remain nonunion.  See Towne Ford Sales, 270 NLRB 311 (1984); Giant Eagle 

Markets, 308 NLRB 209 (1992). 

22. As noted in Union Electric Company, 217 NLRB 666, 667 (1975): 

Unit clarification, as the terms implies, is appropriate for resolving 

ambiguities concerning the unit placement of individuals who, for 

example, come within a newly established classification of 

disputed unit placement or, within an existing classification which 

(b) (6), (b) (7)(C)

(b) (6), (b) 

(b) (6), (b) (7)(C) (b) (6), (b) 

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C)

(b) (6), (b) (7)(C

(b) (6), (b) (7)(C)
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has undergone recent, substantial changes in the duties and 

responsibilities of the employees in it so as to create a real doubt as 

to whether the individuals in such classification continue to fall 

within the category—excluded or included—that they occupied in 

the past. 

23. As noted above, Active’s bargaining unit employees are members of the Union, 

and are employed through the Union hiring hall.  

24. Raven /Aasco have their own employees, none of whom is hired through the 

Union hiring hall. 

25. Further, the existence of Raven and Aasco has been well known to the Union.  

Employees of these companies do not constitute newly established classification of workers 

within Active that a unit clarification petition is designed to resolve.  See Frontier Commc’n 

Corp. and Int’l B’hood of Electrical Workers, Local 89, NLRB Case No. 19-UC-200458 (Sept. 

5, 2017). 

26. In Safeway Stores, 256 NLRB 918 (1981), the Board described its test for 

accretion as requiring that the group to be accreted have “little or no separate group identity,” 

and “have an overwhelming community of interest with the unit.”  However, this test is different 

than the traditional community-of-interest test that the Board applies in deciding appropriate 

units in initial representation cases.  In that context, the Board will certify any unit that is an 

appropriate unit, even if it is not the most appropriate unit.  Bartlett Collins, 334 NLRB 484 

(2001).   

27. In the accretion context, however, “[a] group of employees is properly accreted to 

an existing bargaining unit when they have such a close community of interests with the existing 

unit that they have no true identity distinct from it.”  NLRB v. St. Regis Paper, 674 F.2d 104, 

107-8 (1st Cir. 1982). 
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28. In determining, under this standard, whether the requisite overwhelming 

community of interest exists to warrant accretion, the Board considers many of the same 

community of interest factors relevant to unit determinations in initial representation cases, i.e., 

integration of operations, centralized control of management and labor relations, geographic 

proximity, similarity of terms and conditions of employment, similarity of skills and functions, 

physical contact among employees, collective bargaining history, degree of separate daily 

supervision, and degree of employee interchange. E. I. Du Pont, 341 NLRB 607, 608 (2004); 

Compact Video Servs., 284 NLRB 117, 119 (1987).  However, as stated in E. I Du Pont, the two 

most important factors—indeed, the two factors that have been identified as critical to an 

accretion finding—are employee interchange and common day-to-day supervision.  Super Valu 

Stores, 283 NLRB 134, 136 (1987), citing Towne Ford Sales, 270 NLRB 311, 312 (1984). 

29. The facts here establish that these factors are not present.  Accretion is not 

appropriate even if the Board finds single-employer status. 

30. It should also be noted that the Board has followed a restrictive policy in finding 

accretion because it forecloses the employee’s basic right to select their bargaining 

representative.  Towne Ford Sales, 270 NLRB 311 (1984); Melbet Jewelry Co., 180 NLRB 107 

(1970).  See also Giant Eagle Markets, 308 NLRB 206 (1992).  When disputed employees do 

not constitute an accretion to a unit represented by a petitioner, the correct procedure to 

determine the issue of their inclusion is not a unit-clarification petition, but an election petition 

pursuant to Section 9(c).  Coca-Cola Bottling Co. of Wis., 310 NLRB 844 (1993); Westinghouse 

Electric Corp., 173 NLRB 310 (1969); Brockton Taunton Gas Co., 178 NLRB 404 (1969); 

Roper Corp., 186 NLRB 437 (1970); and Bradford-Robinson Printing Co., 193 NLRB 928 

(1971). 
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Here, of course, although the CBA provides for Section (9)(a) representation, there has been no 

certification of a bargaining unit by the NLRB.  Accordingly, if the Board were to find single-

employer status, the Raven/Aasco employees should be in separate bargaining units.   

For the foregoing reasons, the above referenced Petition should be dismissed. 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

 /s/ Barry M. Willoughby 

 
Barry M. Willoughby, Esq., (DE Bar No. 1016) 

William W. Bowser, Esq., (DE Bar No. 2239) 

Rodney Square 

1000 N. King Street 

Wilmington, DE 19801-0391 

Telephone: (302) 571-6666; (302) 571-6601 

Email: bwilloughby@ycst.com; wbowser@ycst.com   

Dated: September 15, 2017 Attorney for Active Crane Rentals, Inc. 
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12. I have reviewed the above-referenced Union Unfair Labor Practice Charge 

alleging that an incident occurred in February of 2017, in which a Raven crane performed 

services on a job that was contracted to Active.  The incident the Union is referring to in the 

Charge occurred on December 8, 2016, not in February.  The job in question was for Amtrak.  

The following paragraphs set for what occurred. 

13. Active was the successful bidder on a subcontract from a company called 

One Source Power, to set 30 poles for a system that helps to slow trains down so they do not 

derail.  The first project under the contract was completed.  When the second project was set to 

begin on December 8, 2016, the Active crane and crew that were to be assigned to the job were 

held over on another job. 

14. In connection with the work on December 8, 2016, Amtrak had 

undertaken extensive safety preparations where the work was to be done.  In addition, the federal 

Department of Home Land Security had been informed that the work would take place on that 

date, as required by its procedures.  I understand that the Department of Home Land Security 

must be informed in advance of such work because trains are required to proceed at a much 

slower speed than usual when proceeding through the area where such work is done.  The 

Department requires Amtrak to inform it in advance to avoid any concern that the trains’ slower 

speeds are due to terrorist or other criminal activity.  As a result, the work for Amtrak on 

December 8, 2016, could not be delayed. 

15. Active therefore arranged to have a Raven crane perform the required 

services that day.  

16. There was a charge from Raven to Active for the Amtrak work on that 

day.  See Exhibit A. 
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NATIONAL LABOR RELATIONS BOARD 

INTERNATIONAL UNION OF 

OPERATING ENGINEERS, LOCAL 542, 

 

Petitioner, 

 

and, 

 

ACTIVE CRANE RENTALS, INC., 

 

Respondent. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

Case No. 04-UC-202853 

ACTIVE CRANE RENTAL, INC.’S RESPONSE TO 

THE BOARD’S REQUEST FOR ADDITIONAL INFORMATION 

Active Crane Rentals, Inc. responds to the Board’s Request for Information as 

follows: 

1. The correct name of your organization. 

RESPONSE: Active Crane Rentals, Inc. (“Active”). 

2. A copy of any existing or recently expired collective-bargaining agreements, 

and any addenda or extensions, covering any employees in the collective-

bargaining unit specified on the petition (the Unit). 

RESPONSE: Please see Exhibit A, hereto. 

3. A copy of any certification covering any of the employees in the Unit. 

RESPONSE: None.  Respondent is a construction industry employer.  

4. The name and contact information for any other labor organization (union) 

claiming to represent any of the employees in the Unit or any other entity 

who would be affected by the proposed clarification. 

RESPONSE: Frank Bankard, International Union of Operating Engineers, Local 542, 1375 

Virginia Drive, Ste. 100, Fort Washington, PA 19034, oe542@yahoo.com, (267) 784-7744. 

5. Documents showing the classifications, duties and responsibilities of 

employees covered by the Unit, including the number of employees in the 
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Unit, the classifications and number of employees sought to be included or 

excluded, and the job duties and responsibilities of the employees sought to 

be included or excluded. 

RESPONSE: Please see Exhibit A, hereto. 

6. Your position on the proposed clarification of the Unit. 

RESPONSE:  Respondent opposes the accretion of employees from Raven Crane & Equipment 

Company, LLC (“Raven”), Aasco Equipment Corporation (“Aasco”), or any other employer, 

into the bargaining unit represented by IUOE, Local 542.  Each company is distinct.  None of 

them are, collectively, a “single employer” within the meaning of the National Labor Relations 

Act.  Accretion of employees is disfavored because it contravenes the strong policy of allowing 

employees to freely choose their bargaining representative.  Towne Ford Sales, 270 NLRB 311 

(1984); Giant Eagle Markets, 308 NLRB 209 (1992).  Likewise, even if we assume, arguendo, 

that Active and Raven/Aasco constitute a single employer, the employees should be in separate 

bargaining units.  See Peter Kiewit Sons’ Co., 206 NLRB 562 (1973). 

7. A completed commerce questionnaire, (form enclosed) to enable us to 

determine whether the NLRB has jurisdiction in this matter. 

RESPONSE: Please see Exhibit B, hereto. 

 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

 /s/ Barry M. Willoughby 

 
Barry M. Willoughby, Esq., (DE Bar No. 1016) 

William W. Bowser, Esq., (DE Bar No. 2239) 

Rodney Square 

1000 N. King Street 

Wilmington, DE 19801-0391 

Telephone: (302) 571-6666; (302) 571-6601 

Email: bwilloughby@ycst.com; wbowser@ycst.com   

Dated: September 15, 2017 Attorney for Active Crane Rentals, Inc. 
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EXHIBIT B 

 
  





 

March 29, 2018 

 

Barry M. Willoughby, Esquire 

William W. Bowser, Esquire 

Young, Conaway, Stargatt & Taylor, LLP 

1000 North King Street 

Rodney Square 

Wilmington, DE 19801 

 

Re: 

 

Active Crane Rentals, Inc., Aasco Equipment, 

and Raven Crane & Equipment Co., LLC, a 

Single Employer 

 
Cases 04-CA-202608 and 04-UC-202853 

Dear Mr. Willoughby and Mr. Bowser: 

The Charging Party has asked to withdraw the above charge and petition based upon a 

private agreement between the parties.  I have approved this request, conditioned on the 

performance of the undertakings in that private agreement. 

The charge and petition are subject to reinstatement for further processing if the Charging 

Party requests reinstatement and supports its request with evidence of non-compliance with the 

undertakings in the private agreement. 

Very truly yours, 

 

/s/ Dennis P. Walsh 

DENNIS P. WALSH 

Regional Director 

 

cc: Frank Bankard, Organizer 

Louis Agre, Esquire 

International Union of Operating Engineers 

   Local 542 

1375 Virginia Drive, Suite 100 

Fort Washington, PA 19034-3257 

 

 

UNITED STATES GOVERNMENT 

NATIONAL LABOR RELATIONS BOARD 

REGION 04 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 



Active Crane Rentals, Inc., Aasco Equipment, Raven 

Crane & Equipment Co., LLC, a Single Employer 

- 2 - March 29, 2018 

Cases 04-CA-202608 and 04-UC-202853   

 
  

Mr. Steve Schmeusser 

Active Crane Rentals, Inc. 

103 Water Street 

Wilmington, DE 19804-2492 
 
 

 

 

  

Karen Schmeusser, Owner 

Raven Crane & Equipment Co., LLC 

Aasco Equipment 

196 Quigley Boulevard 

New Castle, DE 19720-4104 

 

 

 




